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ISSUES PRESENTED

I. Whether the judge abused his discretion when he
allowed the prosecutor to present evidence of Denton’s
convictions which were over twenty years old to prove he
had the predisposition to commit the crime and the error
was a violation of Denton’s right to due process and a
fair trial under the Fifth, Sixth and Fourteenth
Amendments to the Federal Constitution and their cognate
provisions under the State Constitution.

II. Whether the prosecutor’s improper remarks during her
closing argument either prejudiced Denton or created. a
substantial risk of a miscarriage of justice and were a
violation of Denton’s right to due process and a fair
trial under the Fifth, Sixth and Fourteenth Amendments to
the Federal Cbnstitution and their cognate provisions
under the State Constitution.

ITII. Whether a comment made by Officer Rawston that
Denton was “known to him” implied Denton had been
frequently arrested before or since and was not
responsive to the question posed by the prosecutor
created a substantial risk of a miscarriage of justice
and denied Denton due process and a fair trial under the
Fifth, Sixth and Fourteenth Amendments to the Federal

Constitution and their cognate provisions under the State



Constitution.
IV. Whether the mandatory minimum drug laws under which
Denton was sentenced violated his state and federal
constitutional rights and are contrary to the separation
of powers doctrine, inflict cruel and unusual punishment
and violate equal protection under the law.
STATEMENT OF THE CASE

In December of 2013 an Essex County Grand Jury
returned one indictment against Scypio Denton (“Denton”)l
This indictment alleged distribution of heroin,
subsequent offense (G.L. c. 94C, § 32(b)) [A/8].} A trial
was held on this indictment before Judge Lang and a jury
from March 2, 2015 to March 6, 2015 in Essex County
Superior Court in Salem. Denton was found guilty of
distribution of heroin [6/83], and then pled quilty to
the subsequent offender portion of the indictment [6/88].
He was sentenced to not less than nor more than three
years, six months at M.C.I. Cedar Junction [6/101]. A
notice of appeal was filed on March 6, 2015 [A/19] and
the case was docketed in this Court on July 25, 2016.

STATEMENT OF FACTS

Evidence concerning distribution on December 17, 2013

! References to the record on appeal are as follows:
to the trial by [Volume/Page], to the addendum by
[Add/Page], and to the record appendix by [A/Page].
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Gregg Desfosses (“Desfosses”) was employed by the
Massachusetts State Police for nineteen years [3/40]. He
had worked for sixteen years as an undercover officer in
various drug task forces throughout Massachusetts [3/41];
In order to portray a person involved in the drug trade
he had pierced ears, tattoos and fake track marks [3/44-
45]. During the course of his career he had made
approximately 850 undercover buys [3/46].

He described the role of a “middleman” in a drug
transaction as a person who would place a call to a
dealer in exchange for either drugs or money for bringing
in customers {3/50-51]. He stated that there was an
unwritten rule that the buyer would give the middleman
$5-5$10 as appreciation for obtaining the drugs [3/52].

On December 17, 2013 he was assigned to work with
the Lynn Police in a narcotics investigation on Union
Street in Lynn, which he described as a high crime area
[3/52-53]1. The investigation was not focused on any one
individual [3/53]. He was working that day with Trooper
Lawrence Richardson (“Richardson”), who was driving his
undercover vehicle {3/56]. They got out of the car and
decided to approach people on foot in an attempt to buy

drugs [3/56].



He told people that he was “dope sick”, that he
needed to “hook up” and that he needed some “brown”
[3/58]. There was an unwritten rule among drug users
that if somebody is sick from heroin the user would try
to help them out because they had been in that position
before [3/59]. He believed that in Lynn this approach
was successful about 30% of the time [3/60].

On that day he approached a man that he did not know
(later identified as Denton) and told him he was “dope
sick” and needed “a forty” of “brown” as his dealer was
not answering the telephone because he owed him money
(3/62-63]. Denton responded that he could take care of
that but that they would have to take a ride, and
DesFosses told himAhe had a car around the corner [3/63].
The three men entered the undercover véhicle and Denton
used Richardson’s cell phone to make a call [3/64-65].
Denton told the person on the other end that “he wanted
to come by and grab a bag” [3/66].

Richardson, who was driving the car with Denton in
the front passenger seat, heard a female voice on the
other end of the line say “Larry?” [3/116-17]. When
Denton left the car, Richardson checked his phone and
could see that Denton had dialed a number for a woman

with the street name of Jay, who Richardson knew to be



Josephine Llama {3/119]. He had purchased heroin from
her in the past, and had exchanged texts with her at
numerous other times [3/119,134]. He believed that Llama
was the person on the other end of the call, but since he
did not see who Denton actually purchased drugs from that
day, Llama was never charged in this incident [3/135-38].
Denton told them to proceed to 398 Cobbet Hill
Apartments, and DesFosses gave him $40 and took his cell
phone as collateral [3/66—67]. Denton entered the front
door of the apartments and came out a short time later,
got back in the car, and handed DesFosses a bag of a tan
powdered substance [3/69]. Denton asked them if he could
get a ride to his house and they agreed [3/70]. The
troopers gave a pre-arranged signal to the surveillance
team but Denton was not arrested at that time [3/71].
They dropped Denton off at 10 Farrar Street in Lynn
which he said was his residence, and was given $5 for
obtaining the drugs [3/71-72]. After that, DesFosses met
with Michael Ferraro (“Ferraro”) of the Lynn Police
Department, told him what had occurred and gave him the
bag to be secured and sent out for analysis [3/72].
Ferraro had been one of the surveillance officers
that day, and saw DesFosses talking to a man he

identified as Denton [3/148}. He was in a different



undercover vehicle and they followed the car that
DesFosses was in to the Cobbet Hill Apartments [3/1501}.
He saw Denton get out and enter the building and come
back out a few minutes later [3/151]. They again
followed the car to Farrar Street, during which time they
got a signal that a deal had been conducted [3/151].
They did not arrest Denton as it was a buy-walk operation
used to protect the identity of the undercover officers
[3/152].

Ferrarc had a conversation with DesFosses about what
had occurred and DesFosses handed him a bag allegedly
containing heroin [4/29]. He put the bag into an
evidence envelope, and also made an entry in the Lynn
Police evidence log book concerning the bag [4/30-33].
He sought an arrest warrant for Denton and he was
arrested at a later date [4/34-36].

Kimberly Dunlap was a forensic scientist with the
Massachusetts State Police Forensic Service Group [4/59].
Her duties included analyzing evidence submitted by local
police departments for the presence of controlled
substances [4/59]. During her three years with the state
police she héd analyzed approximately 1,800 substances
[4/62]. She analyzed the substance in this case, and

determined the weight to be .16 grams [4/63]. She stated



with a reasonable degree of scientific certainty that the
substance was a mixture of heroin and caffeine [4/68].
Evidence concerning prior convictions

Since Denton raised the defense of entrapment, the
judge allowed the prosecutor to present evidence of
Denton’s predisposition to commit the crime [4/24].
Officer Robert Rawston (“Rawston”) of the Lyﬁn Police
Department retired in 2010 after working for the
department for thirty-three years [4/44].

On November 6, 1993 he received a call to go to 22
Henry Avenue in Lynn, and when he went to the third floor
he saw a man who he identified as Denton {4/48]. He saw
Denton pléce a pipe on the floor and something under the
door, which turned out to be a bag of marijuana [4/48-
49]. He spoke to Denton who stated that he was buying
drugs for two men in a car outside [4/51]. He also found
a bag near Denton as well as another bag in his sneaker
during booking [4/53-54]. As a result of this incident,
Denton was charged and convicted of possession with
intent to distribute cocaine [4/55].

Francis Hughes (“Hughes”) was employed by the
Massachusetts State Police for twenty-nine years [6/11].
For approximately fifteen years he worked in the State

Police Gang Unit, where he often worked as an undercover



officer [6/12]. In December of 1994 he was working
undercover in Lynn when he met Denton and asked him if he
could get him a $20 piece of crack cocaine [6/12-14].
Denton said to follow him and that he could take care of
him [5/14].

They went to the rear porch of a residence where
Denton knocked on the window and when someone looked out
Denton said “it’s Scypio” and that he had a new customer
[6/16]. After Denton stated that they wanted a $20 piece
of crack, a person opened the door‘and the two men
entered the apartment [6/17]. The three men already
inside seemed nervous and Hughes was concerned for his
safety [6/17]. Hughes asked for his money back and the
two men left the apartment without buying drugs [6/18].

Denton told-Hughes that he was acting too nervous
and indicated that he had another place they could go
[6/18]. They walked to another location and Denton said
“give me the money, wait here, I’1l go get it for you”
[6/18]. Hughes took Denton’s radio as collateral (6/18].
Denton went to the rear of a house and came back and
handed Hughes a bag containing a substance that looked
like crack ({6/19]. Denton wanted some money for
“middling” the deal, but Hughes told him to get it from

the seller [6/19]. Denton told him he had to bring four



or five people there before he would get paid [6/20].

Hughes identified Denton at the time and also in
court as the man who handed him the bag [6/21-22]. As a
result of this incident, Denton was charged and convicted
of possession with intent to distribute cocaine [6/22].
The prosecutor admitted into evidence the certified
convictions for the two cases noted above, in addition to
a 1991 conviction from Peabody District Court for
Possession of a Class A substance with intent to
distribute [6/23] [A/13-18].

ARGUMENT
I. THE JUDGE ABUSED HIS DISCRETION WHEN HE ALLOWED THE

PROSECUTOR TO PRESENT EVIDENCE OF DENTON’S

CONVICTIONS WHICH WERE OVER TWENTY YEARS OLD TO

PROVE HE HAD THE PREDISPOSITION TO COMMIT THE CRIME

AND THE ERROR WAS A VIOLATION OF DENTON’S RIGHT TO

DUE PROCESS AND A FAIR TRIAL UNDER THE FIFTH, SIXTH

AND FOURTEENTH AMENDMENTS TO THE FEDERAL

CONSTITUTION AND THEIR COGNATE PROVISIONS UNDER THE

STATE CONSTITUTION,.

On the first day of trial, the prosecutor filed
“Commonwealth’s motion in limine to admit evidence of
Defendant’s reputation and prior convictions as evidence
of Defendant’s predisposition to commit the crime” [A/9-
10). During the trial, Denton filed “Defendant’s motion
to exclude, or in the alternative limit, evidence of

predisposition” [A/11-12].

These motions were the result of Denton raising the



defense of entrapment [2/4]. There was a short
discussion on the issue before jury impanelment, when the
judge stated that if Denton met the threshold on the
issue the burden would then shift to the Commonwealth,
and the jury would get an instruction on entrapment [2/4-
5]. The judge further stated he would have to hear the
evidence first [2/5].

The issue was discussed three more times during the
trial. There was a short discussion prior to the start
of the trial [3/20-21]. There was a further discussion
after the trial started regarding. the witnesses the
prosecutor would use to show predisposition [3/92-93].
The judge decided that Denton had met the threshold to
show entrapment and he would instruct the jury on it
[3/95), which he did [4/42-43, 6/67-70]. He further
stated that the prosecutor would then bear the burden to
prove beyond a reasonable doubt that there was no
inducement by the police or Denton had a predisposition
to commit the crime [3/96].

There is a lengthy discussion on the issue prior to
the first witness for the Commonwealth on predisposition.
The prosedutor stated that she intended to introduce into
evidence the facts of two prior cases, along with the

certified convictions from those two <cases and a
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certified conviction from one other case [4/17].

Trial counsel admitted that the prosecutor would be
allowed to present evidence of predisposition where the
convictions were similar to the indictment in this case
[4/21]. She pointed out that in the case law the prior
crimes were contemporaneous with the charged conduct,
which was not the case here [4/22]. She argued that the
age of the prior convictions here (approximately twenty
years prior to the date of this alleged offense) were too
remote and were therefore prejudicial ([4/22-23].

The judge stated that the issue needed to be
addressed “. . . because the predisposition that is of
importance is predisposition at the time of the charged
crimes” [4/23). The judge agreed that the age of the

convictions “. . . is an appropriate consideration” and

.stated that “. . . these are not contemporaneous

convictions or conduct; they are fairly old” [4/23].
However, after seeming to agree with trial counsel’s
objection, the judge stated that he was denying Denton’s
motion to exclude, finding that the probative wvalue of
the evidence was not outweighed by the prejudicial impact
(4/24]. He would allow witnesses to testify as to
Denton’s conduct and also allow the convictions to be

admitted ([4/24,26). The judge also indicated he would
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not be inclined to allow reputation evidence from the
early 90’s, but the prosecutor never attempted to
introdﬁce such evidence ([4/27] (but see Issue 1III,
infra).

Trial counsel objected before the testimony of

Officer Rawston, the first predisposition witness, as to

‘the age of the prior incident [4/43-44] {A/21]. She

objected again after the testimony of Officer Rawston,
with her confirming that the judge stated “preserving the
objection generally - to the testimony regarding a
conviction dating back to 1993?” [4/57]. Trial counsel
repeated her objection again during the testimony of
Hughes [6/13] [A/21]. When the prosecutor moved to admit
the three certified convictions, trial counsel objected,
and the judge stated “all rights reserved” [6/23}.%? The
issue 1is therefore preserved for appellate review.

Commonwealth v. Dunton, 397 Mass. 101, 104 n.2 (1986).

The incidents which led to the prior convictions
occurred between nineteen and twenty-two years before the
date of this alleged crime. There are not many cases in

this state that address the issue of the age of the

z Trial counsel stated to the judge that she was
concerned about evidence that Denton had committed the
same conduct on three previous occasions “... injects a
certain extra level of prejudice in the proceedings. "
[6/25]. The judge agreed to address it in his
instructions [6/27,28]1, and he did [6/69].

12



convictions used to show predisposition. The only cases

cited by either side in their filings or mentioned by the

parties and judge at trial are Commonwealth v. Vargas,
417 Mass. 792, 794 (1994), and Commonwealth v. Dingle, 73
Mass. App. Ct. 274, 284 (2008).

The other cases mentioned by the parties and the
judge do not deal with prior offenses to show
predisposition. The predisposition evidence in these
cases were statements made by the Defendant to other
individuals or the police. These cases are Commonwealth

v. Disler, 451 Mass. 216, 233 (2008), Commonwealth wv.

Miller, 361 Mass. 644, 650 (1972), and Commonwealth v.
Buswell, 468 Mass. 92, 106-07 (2014).

In Vargas, supra, the Defendant was charged with

trafficking in cocaine, and the Commonwealth used a
pending charge of possession of cocaine which was two
years old to show predisposition. The Supreme Judicial
Court found that the charge of possession was not similar
enough to traffickiﬂg (and was not a conviction) to
outweigh the risk of prejudice and reversed the
conviction.

In Dingle, supra, this Court found that the prior

offenses used to show ©predisposition were more

prejudicial than probative. The prior offenses used were

13



a 1976 conviction, a 1986 police report and a 1987 docket
sheet indicating that the case had been dismissed (the
incident on trial was from 2001, so the priors were
between fourteen and twenty-five years old).

This Court  found tﬁat the priors were prejudicial
because they were old, contained hearsay, and only one of
the three was a conviction. The conviction was not
reversed as this. Court found that the erroneously
admitted evidence was not prejudicial as the Defendant
had made admissions about his conduct to another person.
In discussing the age of the prior incidents, this Court
noted that the priors were old and cited Commonwealth v.
Childs, 23 Mass. App. Ct. 33, 38 (1986) for the
proposition that remote convictions can be more
prejudicial. Unfortunately, Childs, supra, is a case
about ineffective assistance of counsel for failure to
object to impeachment of the Defendant with remote prior
convictions. That is not the situation presented here.

The Supreme Judicial Court has recognized that there
is a time limit concerning a prosecutor’s use of prior
bad acts of the Defendant when there has not been a
defense of entrapment raised. The Court stated “‘[t]o be
sufficiently probative the evidence must be connected

with the facts of the case [and] not be too remote in

14



time’” Commonwealth v. Butler, 445 Mass. 568, 574,

(2005), citing Commonwealth wv. Barrett, 418 Mass. 788,

794 (1994).

A search of other jurisdictions for opinions on this
issue reveals some guidance in this area. 1In Taylor v.
State, 777 A.2d 759 (2001), the Supreme Court of Delaware
reversed a conviction when the prosecution presented
evidence of the Defendant’s prior convictions from 1990
and 1993 to show predisposition concerning an incident
occurring in 1999. 1In stating that there is no “bright
line test for the remoteness factor”, the Court remanded
the matter for the lower court to determine whether these
prior convictions were too remote. The Court stated that
in determining whether the prior convictions are too

A%

remote, “...the court must keep in mind that the relevant
time period for determining the defendant’s
predisposition is relatively limited” Id. at 769.

In Foster v. State, 116 Nev. 1088 (2000), the Court
held that a 1989 conviction was not too remote to show
predisposition concerning an incident in 1997. The Court
held that prior crimes may be admitted to show
predisposition where “1)the other crime is of a similar

character to the offense on which the defendant is being

tried; 2)the other crime is not too remote in time from

15



the offense charged; and 3)the probative value of the
other crime is not substantially outweighed by the danger
of unfair prejudice” Id. at 1096.

In the federal realm, the Court in United States v.

Abumayyaleh, 530 F.3d 641, 650 (8th Cir. 2008), held that

prior convictions from 1983 and 1995 were not too remote
for an incident that occurred in 2005. The Court stated
that “‘[t]lhere is no absolute rule regarding the number
of - years that can separate offenses.’ We apply a
‘reasonableness standard and examine the facts and

circumstances of each case’” Id. at 650, citing United

States v. Engleman, 648 F.2d 473, 479 (8th Cir. 1981).
In United States v. Mclaurin, 764 F.3d 372 (4th Cir.
2014), the Court stated “[tlhe assertion of an énprapment
defense does not justify admission of every bad act ever
done by the defendant, see United States v. Swiatek, 819
F.2d 721, 728 (7th Cir. 1987), but distinguishiﬁg the
unwary innocent from the unwary criminal nonetheless
requires a ‘searching inquiry’” Id. at 381.
Consequently, other jurisdictions conclude that
there is no absolute rule for how remote the prior
convictions can be, but seem to indicate that there is a
limit. There is no definition of what that limit is, but

a reasonable limit seems to be a consistent holding.

16



Denton would argue that the approximately twenty years
here between the time of the prior convictions and the
case at bar is not “reasonable” and warranted exclusion.

The judge abused his discretion when he allowed the
prosecutor to -introduce these prior convictions which
were too remote in time. A judge abuses his discretion

ALE )

when he makes a clear error of judgement in weighing’
the factors relevant to the decision..... such that the
decision falls outside the range of reasonable
alternatives” L.L. v. Commonwealth, 470 Mass. 169, 185
n.27 (2014) (citations omitted). The error denied Denton
his right to due process and a fair trial under the
Fifth, Sixth and Fourteenth Amendments to the United
States Constitution and Article Twelve of the Declaration

of Rights of the Massachusetts Constitution. Green v.

Georgia, 442 U.S. 95, 97 (1979), In Re Murchison, 349

U.S. 133, 136 (1955).

II. THE PROSECUTOR’S IMPROPER REMARKS DURING HER
CLOSING ARGUMENT EITHER PREJUDICED DENTON OR
CREATED A SUBSTANTIAL RISK OF A MISCARRIAGE OF
JUSTICE AND WERE A VIOLATION OF DENTON’S RIGHT
TO DUE PROCESS AND A FAIR TRIAL UNDER THE
FIFTH, SIXTH AND FOURTEENTH AMENDMENTS TO THE
FEDERAL CONSTITUTION AND THEIR COGNATE
PROVISIONS UNDER THE STATE CONSTITUTION.

In the beginning of her closing argument, the
prosecutor stated: “As you all know, police officers have

been going undercover in all sort of cases, not just drug

17



cases. They go undercover in the Internet posing as
children. They go undercover infiltrating organized
crime rings, assuming fake identities” [6/35].

Shortly after she stated:

The majority of normal people, like all
of you, the 70 to 80 percent just walk away.

Continuing later in that same vein she
stated:

.. because the average person out
there, 1like all of you, would have simply
walked away. And the words that Trooper
DesFosses used, those words, were probably not
familiar to you before you came into this
courtroom. And in fact, if someone came up to
you on the streets before you heard all of
this at trial and asked for some brown, you
probably would have run away thinking that
they were crazy([6/38-39].

Later on in her closing, she stated:

And Josephine Lamas was not charged for
selling to the Defendant, because no witnesses
saw her hand heroin to him. You heard
testimony that in the - when Trooper
Richardson purchased from her in the past,
there was one occasion where she did not do
the hand to hand. She used a runner. So the
police are not going to rush to judgement and
charge Josephine Llamas when there’s not
evidence that she handed it to the Defendant.
And if you have concerns that the police are
going after a smaller fish instead of a bigger
fish, the fact of the matter is they don’t
have proof to a moral certainty against
Josephine Llamas that they do against Scypio
Denton ([6/43].

The judge had earlier instructed the jury that

“[w]lhether or not she (Llamas) was charged in this case
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is not an issue before you. . . Whether this person Jay
(Llamés)_or anybody else who is charged orvnot charged,
is not youf concern in this case” ([3/138-39].

After the prosecutor finished, trial counsel
objected to the statements above about the jurors being
normal, average people and that they QoUid not know the
drug vernacular [6/48] [A/22]. The judge said a number
of things which we cannot discern because of the poor
quality of the recording of the sidebars, but we can

determine that he stated “[i]’m not overly concerned

about it, but I was paying attention to it . . . but I

don’t think it requires a corrective instruction of that
kind” [6/49].

Consequently, trial counsel’s objection above
preserved the issue for appellate review regarding the
statements that she objected to. Commonwealth v. Silva-
Santiago, 453 Mass. 782, 807-810 (2009). The other two
references noted above were not objected to, so Denton
must demonstrate that the prosecutor’s statements in that
regard created a substantial risk of a miscarriage of
justice. Commonwealth v. Alphas, 430 Mass. 8, 13 (1999},

Commonwealth v. Shea, 467 Mass. 788, 791 (2014).

As stated in Commonwealth v. Kozec, 399 Mass. 514,

516-18 (1987);
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a prosecutor should not refer to the
defendant’s failure to testify, misstate the
evidence or refer to facts not in evidence,
interject personal belief in the defendant’s
guilt, play on racial, ethnic, or religious
prejudice or on the Jjury’s sympathy or
emotions, or comment on the consequences of a
verdict . . ; The 'consequences of
prosecutorial error depend on a number of
factors, such as: Did the defendant seasonably
object to the argument? Was the prosecutor’s
error limited to ‘collateral issues’ or did it
go to the heart of the case {(Commonwealth v.
Shelley, 374 Mass. 466, 470-471 [1978])? What
did the Jjudge tell the jury, generally or
specifically, that may have mitigated the
prosecutor’s mistake, and generally did the
error 1in the circumstances possibly make a
difference in the Jjury’s conclusions? See
Commonwealth v. Cifizzari, 397 Mass. 560, 579-
80 (1986); Commonwealth v. Bourgeois, 391
Mass. 869, 884-85 (1984).

Kozec, supra, at 516-18 (footnotes omitted).

The first comment above, “police officers have been
going undercover in all sort of cases...” [6/35] is a
statement about facts that were not in evidence in this
trial. It ;s not common knowledge that police officers
go undercover in “all sort of” cases, so for the
prosecutor to state “[als you all know...” is not true.
The statement is not relevant to any issue in this <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>